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THE RATING ACT OF 1950-1951 
Effect of the Allowance of Concessional Deductions 
in Lieu of Rebates 


Under the amending legislation recently introduced by the Com- 
monwealth Treasurer in respect of the taxation of incomes derived 
by individuals during year ending 30 June 1951, provision is made 
for the allowance of concessions for dependants etc. by way of deduc- 
tions from income. These deductions replace the previous allowances 


by way of rebates of income tax or by way of concessional rates of 
social services contribution. 


The following table contains a comparison of the new concessional 
deductions with the rebateable amounts applicable for income year 
ended 30 June 1950: 

F Concessional Rebateable 
Dependant Deduction Amount 
1950-51 1949-50 
£ 
Spouse of taxpayer ; ee 150 
First child under 16 years oe - 8 100 
Other child iis s <i ne 52 50 
Student child os = ~ a 100 
Invalid relative .. aa + on 78 100 
Daughter-housekeeper.. ues - 104 150 
Housekeeper ath v a i 104 150 
Parent of taxpayer “ oe ee 104 150 


With one exception, the amounts of concessional deductions are 
less than the rebateable amounts. Nevertheless, the value of the con- 
cessional deduction to the taxpayer is not less than the corresponding 
value of the previous rebate ; in most instances the value of the deduc- 
tion is greater. This result is due to the lower taxable income and 
lower rate of tax under the concessional deduction system when com- 
pared with the higher taxable income and higher rate of tax under 
the tax rebate system. 


EXAMPLE (1) 
Taxpayer, who receives an annual salary of £900, maintains a 
wife and two children under 16 years. 
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YEAR OF INCOME ENDED 30 JUNE 1950 


Income tax: £900 at 12.2667d. in £ .- zs £46 0 O 
Social services contribution: £900 at 18d. in ~ .. 67 10 0 
£113 10 0 
Concessional rebates: 
Wife a a ‘etl wa ~« £150 
First child - me 4 ina 100 
Second child oi i a va 50 
£300 


at 30.2667d. in £ 37 17 0 


Net tax and contribution payable .. - .. £7513 0 


YEAR OF INCOME ENDING 30 JUNE 1951 





Assessable income i a ae . -- £900 
Allowable deductions: 
Wife - ‘S a a -« £104 
First child a ” os mi 78 
Second child _ = re sag 52 
£234 
Taxable income eo “s — ws .. £666 
Tax and contribution: 
£600 (vide table) ne ns os -- #51138 4 
66 at 44d. in £ = e te nee 12 2 0 
£666 £63 15 4 


Rounded down to £63 15 0 





A further effect of the deduction system is to raise the exemption 
levels of taxpayers with dependants. 

The 1950-1951 Rating Act provides, in effect, that taxable incomes 
of £104 and less derived by individuals are not subject to tax. The 
following table, contained in the Treasurer’s explanatory memoran- 
dum, reveals that the effective exemption points for the several classes 
of taxpayers with dependants have been increased by reason of the 
substitution of concessional deductions for concessional rebates: 


Exemption Point under: Increase 

1949-50 1950-51 in Exemption 

Rebates Deductions Point 

£ £ £ 

Dependant wife ae os 200 208 8 
Wife, one child a nie 283 ¥ 286 3 
Wife, two children .. ae 317 338 21 
Wife, three children a 350 390 40 
Wife, four children .. — 400 442 42 
Wife, five children .. <a 450 494 44 
No wife, one child .. aa 156 182 26 
No wife, two children = 200 23 34 


It will be observed that the concessional deductions have been 
fixed at the annual sums of £104, £78, and £52. These deductions are 
the equivalent of the weekly sums of £2, £1/10/-, and £1. As the 
great majority of taxpayers receive weekly remuneration, and suffer 
tax by way of weekly deductions (with an annual adjustment), they 
naturally think of their incomes and taxes in weekly terms. The new 
scale of deductions for dependants is in conformity with this outlook. 

The following is an extract from a table furnished by the 
Treasurer illustrating the taxes payable for 1949-1950 and 1950-1951 
by an individual taxpayer with a dependent wife and two children: 
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Income 1949-1950 1950-1951 Reduction Percentage 

Tax Tax Reduction 
£ £ s.d. £ a. d. —£ s.d. % 
350 2 4 0 16 0 1 8 0 63.6 
500 14- 1 O 814 0 » 7.9 38.1 
800 60 0 0 46 6 0 13 14 0 22.8 
1,000 96 5 0 83 4 0 13 1 O 13.6 
1,500 226 14 0 208 3 0 18 ll 0 8.2 
2,000 400 5 0 375 17 0 24 8 0 6.1 
3,000 838 4 0 812 9 0 25 15 0 3.1 
4,000 1,374 2 0 1,335 15 0 38 7 0O 2.8 
5,000 1,993 19 0 1,940 3 0 53 16 0 2.7 
10,000 5,532 10 0 5,450 1 0 82 9 0 1.5 
15,000 9,282 10 0 9,196 3 0 86 7 0 9 


Other Concessional Deductions 

The concessional allowances to individuals in respect of (a) gifts, 
(b) medical expenses, (c) funéral expenses, (d) life assurances and 
other provisions, (¢) calls paid on shares, and (f) rates on non-income 
producing property have been converted from rebates to deductions. 
Also, in certain respects these allowances have been liberalized, in- 
cluding increases in the maximum allowable deductions. 

The following is a brief summary of the principal changes in 
the Assessment Act in regard to the above allowances: 


Class of Allowance Rebate under Deductions under 
1949-1950 Act 1950-1951 Act 


MEDICAL EXPENSES: 
Family group extended to (2) Maximum £50 for tax- Maximum £100 for tax- 
daughter-housekeeper over 21 payer and each depen- payer and each depen- 
years, (b) child (other than dant. dant. 
taxpayer’s own child) under 
16 years, (c) student child 
other than taxpayer’s own 
child, (d) invalid relative 
(other than taxpayer’s own 
child under 21 years), and 
(e) parent. The persons 
enumerated must be ‘‘depen- 
dants’’ within the meaning 
of the Act. 
DENTAL EXPENSES: 
Family group extended as for Maximum £10 for tax- Maximum £20 for tax- 
medical expenses. N.B.: In- payer and each depen- payer and each depen- 
cluded in maximum for medi- dant. dant. 
eal expenses. 
FUNERAL EXPENSES: 
Family group extended as for Maximum £30 irrespec- Maximum £30 for ex« 
medical expenses. tive of the number of penses paid in respect 
bereavements in the of each bereavement in 
family group in the the family group. 
year of income. 
LIFE ASSURANCE AND 
OTHER PROVISIONS: 
Family group unchanged. Maximum for all con- Maximum for all con- 
Field of allowance extended tributions, £150. tributions, £200. 
to (a) premiums for sickness 
assurance and personal injury 
or accident assurance, (b) 
medical and hospital benefit 
funds. 


At the moment of writing these notes, the Rating and Assessment 
Bills have not been passed by Parliament. If they become law during 
the current session, the changes in respect of each concessional allow- 
ance will be fully explained in the next issue of Current Tazation. 


Supplement to The Australian Accountant—December, 1950 








84 CURRENT TAXATION December, 1950 


Title to Act 


On the merging of the previous two separate levies of income tax 
and social services contribution into one levy on the incomes of 
individual taxpayers, the single levy is to be known as ‘‘income tax 
and social services contribution’’. As a consequence, the social services 
contribution legislation is to be repealed; the 1950-1951 Rating Act 
is to be known as the Income Tax and Social Services Contribution 
Act 1950’’; and the Assessment Act is to be known as the Income Tax 
and Soctal Services Contribution Assessment Act 1936-1950’’. 

The new rates of tax and the concessional deductions will first 
apply to all assessments for year of tax ending 30 June 1951, 7.e. based 
on income derived by companies during year of income ended 30 June 
1950 (or substituted accounting period) and on income derived by 
individuals during year of income ending 30 June 1951. 


TAX ON UNDISTRIBUTED INCOMES OF 
PRIVATE COMPANIES 


The amending Assessment Act of 1950 provides for an increase 
in the proportion of distributable income which may be retained by 
private companies free from undistributed profits tax. This amend- 
ment to s. 103 (2) (e) will apply to assessments under Division 7 based 
on undistributed incomes of year ended 30 June 1950 (or substituted 
accounting period) and subsequent years. 

The following is a comparison between the retainable percentages 
for income years ended 30 June 1949 and 1950. These percentages 
are based on the distributable income after excluding therefrom so 
much of any dividends received from other private companies as is 
included in the distributable income. 

INCOME YEAR ENDED 30 JUNE 1949 


Distributable income (after ex- Retainable Sufficient 
cluding dividends from other Percentage Distribution 
prwate companies) 
First £2,000... sn = i 30% 70% 
Next £2,000 - i os ie 25% 75% 
Next £2,000 =< 7 a e 20% 80% 
Next £2,000 ae - - = 15% 85% 
Balance in excess of £8,000 .. - 10% 90% 
INCOME YEAR ENDED 30 JUNE 1950 
Distributable income (after ex- Retainable Sufficient 
cluding dividends from other Percentage Distribution 
private companies) 

First £1,000 és a oe - 50% 50% 
Next £1,000 te a - ne 40% 60% 
Next £1,000 a ss - ca 35% 65% 
Next £1,000 ie a i a 30% 70% 
Next £2,000 ee — ne oe 25% 75% 
Next £2,000 oe oi - av 20% 80% 
Next £2,000 oe a - si 15% 85% 
Balance in excess of £10,000 ia 10% 90% 


Where the distributable income includes dividends received from 
other private companies, a sufficient distribution is the whole of such 
dividends. 

The following table sets out the amounts (excluding dividends 
from other private companies) which private companies may retain 
free from undistributed ‘profits tax under the previous and the 
present law: 
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Distributable Retainable sum Retainable sum Effective retain- 
Income year ended year ended able percentage 
30 June 1949 30 June 1950 year ended 
30 June 1950 
£ £ £ %o 
1,000 300 500 50 
2,000 600 900 45 
3,000 850 1,250 41.67 
4,000 1,100 1,550 38.75 
6,000 1,500 2,050 34.17 
8,000 1,800 2,450 30.62 
10,000 2,000 2,750 27.5 
20,000 3,000 3,750 18.75 
40,000 5,000 5,750 14.37 


Where the distributable income is £10,000 or more, the retainable 
sum for income year ended 30 June 1950 and subsequent years may be 
readily ascertained by calculating 10 per cent of the distributable 
income and adding thereto £1,750. 


EXAMPLE: 
Distributable income: 


Dividends from private sagen ne - £3,100 
Other income aa : te ase ‘s 23,250 
£26,350 

Renee caseen 


Retainable sum: 


10 per cent. of £23,250... _ A ‘od £2,325 
CC Uae os en oi “s 1,750 
£4,075 





Sufficient distribution: 





Dividends from other private companies .. ie £3,100 
Other income, £23,250 less £4,075 .. “a va 19,175 
£22,275 
PROOF : 
Sufficient distribution: 

First £1,000 50% os 7 eu , £500 
Next 1,000 60% +r ts as - 600 
Next 1,000 65% ée - - es 650 
Next 1,000 70% _ ga ” <a 700 
Next 2,000 75% 7 4. oa - 1,500 
Next 2,000 80% oe 7 “7 3 1,600 
Next 2,000 85% a = a - 1,700 
Balance 13,250 90% os ¥ Pe ‘es 11,925 
£23,2 25 19,175 

Add dividends from private companies .. - 3,100 


The increase in the retainable sum is intended to harmonize the 
weight of tax on private companies and their shareholders (regarded 
as a group) with that borne by sole traders and the members of a 
partnership. 

Assume, for purposes of such comparison, that the taxable income 
of a business is £20,000 and that such income is derived by (a) a sole 
trader who has no separate income, (b) a private company with one 
shareholder who has no separate income. 
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SOLE TRADER 


Taxable income: 
First £10,000 (vide table) 
Balance 10,000 at 15s. in £ 


£20,000 Basic tax 


Basic tax rounded down to 


PRIVATE COMPANY 
Primary tax: 
£5,000 at 5s. in £ 
15,000 at 6s. in £ 
£20,000 





Undistributed profits tax: 
Taxable income ; 
Primary tax payable 


Distributable income 


Retainable sum: 
10 per cent. of £14,250 
Add is + 


Sufficient distribution: 
Distributable income 
Less retainable sum .. 


Actual distribution 
Undistributed amount 


Section 104 assessment: 
3asic tax— 
£10,000 (vide table) 
£1,075 at 15s. in £ 


Property tax (vide property table) 


COMPARISON OF TAXES 
Sole trader 
Private company— 
Primary tax 


R ns . . £5,750 
Undistributed profits tax 


6,791 





In favour of private company 


In making the above comparison, it must be borne in mind that if 
ever the retainable sum of £3,175 were distributed, the dividend would 
bear full tax, without rebate, in the hands of the shareholder. Assum- 
ing that the shareholder derives an income in excess of £10,000 in the 
year of such distribution, and the rates of tax remain the same, the 
tax on the dividend at 15s. in the £, viz. £2,381/5/-, would outweigh 
by over £1,800 the tax advantage revealed in the above example, viz. 


£580. 
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£5,621 13 4 
7,500 0 0 


£13,121 13 4 





£13,121 13 0 








£20,000 «4 
5,750 





£14,250 ‘ 





£1,425 
1,750 


£3,175 





£14,250 
3,175 





11,075 
Nil 





£11,075 





£5,621 13 4 
806 5 0 
£6,427 18 4 
363 6 8 








£6,791 5 0O 
£13,121 
12,541 





£580 
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Section 105B was inserted in the Assessment Act by the Amend- 
ing Act of 1948 for the purpose of simplifying the calculation of the 
amount of undistributed profits tax payable by a private company. 
Section 105B (2) provided, in effect, that each shareholder to whom 
a notional distribution was required to be made should be regarded 
as a taxpayer whose income was derived wholly from property and 
who was not entitled to any of the concessional rebates of tax provided 
by former s. 160 and s. 160AA. The previous concessional rebates of 
tax have been replaced by concessional deductions by the Amending 
Act of 1950. As a consequence, s. 105B (2) has been amended by 
deleting the reference to the concessional rebates. 

As officially explained, it was unnecessary to substitute similar 
provisions relating to concessional deductions, as the re-introduction 
of the deduction system achieves the simplification which was the 
objective of the deleted provision under the rebate system. In short, 
in calculating the tax under Division 7 of income year ending 30 June 
1951 (not 1950) and subsequent years, the concessional allowances to 
which the shareholder is entitled will be deducted in calculating the 
shareholder’s notional taxable income and the notional tax payable 
thereon. 


EXAMPLE: 

In respect of income year ending 30 June 1951, a private company 
had an ‘‘undistributed amount’’ of £2,000, which was required to be 
notionally distributed under s. 104 to its sole shareholder, who for that 
year derived a separate net income from personal exertion amounting 
to £3,000. The shareholder had a dependent wife and two children 
and had incurred deductible medical expenses £38, and life assurance 
premiums £78. 


Notional Assessment 

At the outset it should be observed s. 105B (2), as amended by 
the 1950 Bill, still provides that each shareholder and each” other 
person on whose behalf or for whose benefit shares of a private com- 
pany are held shall (in ascertaining both the tax to be treated as 
payable by him in respect of his actual income and the tax which 
would be payable by him if the supposed distribtuion or receipt had 
taken place) be deemed to be a taxpayer whose income is derived 
wholly from property. 

On the above basis the notional assessment would be: 

















Individual income treated as income from 
property a ns a ne oP £3,000 
Notional dividend pia ” ~ - 2,000 
£5,000 
Less concessional deductions: 
Spouse ire ee a .. £104 
First child 78 
Second child 52 
Medical expenses 38 
Life assurance premiums 78 
350 
Notional taxable (property) income .. afr £4,650 
Basie tax on £4,650: 
£4,400 (vide table) .. £1,708 6 8 
250 at 152d. in £ = 158 6 8 
—- £1,866 13 4 
Carried Forward £1,866 13 4 
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Brought Forward 


Property tax on £4,650 — £100 — £4,550: 


£900 at 8d. in £ 
3,000 at 16d. in Zé .. 
650 at 8d. in £ 


The assessment for the purposes of s. 105B (2 
actual taxable income converted into income from 


Individual income 


£30 


0 0 


200 0 0 
2113 4 


Rounded up to 


Less concessional deductions as above .. 


Basic tax on £2,650: 
£2,400 (vide table) .. 
250 at 112d. in £ 


£641 13 
116 13 


Property tax on £2,650 — £100 — £2,550: 


£900 at 8d. in £ .. 
1,650 at 16d. in £ .. 


£30 0 
110 0 


Rounded up to 


Tax against private company under s. 104 on 
undistributed amount of £2,000: 
Assessment including notional distribution 
Assessment excluding notional distribution 


£1,866 13 4 


25113 4 


£2,118 6 8 


2118 7 0 





) on the taxpayer’s 
property is: 


£3,000 
350 





£2,650 








£758 6 8 


140 0 0 


£898 6 8 


£898 7 0 





£2,118 
898 


be Me | 
loloeo 


£1,220 0 


N.B.—In the above examples, I have caleulated the property tax 
in steps. This makes the examples appear more complex than they 
really are. In practice, property tax would be calculated from a table 


similar to the basic tax table. 


PROOF : 


The tax on the additional income of £2,000 may be checked by 
reference to the schedule of basic rates. 


£150 (£2,800 — £2,650) 
112d. in £ 

120d. in 
128d. in 
136d. in 
144d. in 


152d, in 


400 at 
400 at 
400 at 
400 at 
250 at 


th te th th th 





£2,000 





Property tax on additional £2,000: 


£1,350 at 16d. im Zé.. 


650 at 8d. in £ 


at 
£70 0 
200 0 
213 6 
226 13 
240 0O 
158 6 


£90 0 
21 13 


Undistributed profits tax as above 
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£1,108 6 8 


111 13 4 


£1,220 0 0 
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Under the new schedule of rates of tax it is perilously near 
nonsense for the assessor to have to reassess the tax on the taxpayer’s 
actual taxable income as if it were all derived from property in order 
to make the comparison required by s. 104. This is the very opposite 
of achieving simplicity. If s. 105B (2) were completely deleted from 
the Act, all the assessor would have to do would be to calculate the 
tax payable on the notional taxable income, i.e. including the notional 
distribution under s. 104, and compare that sum with the taxpayer’s 
actual tax as assessed to him without any adjustment. 

If s. 105B (2) were altogether deleted from the Act, the Division 
7 assessment would be calculated as follows: 


NOTIONAL ASSESSMENT IF 8. 105B (2) WERE DELETED 





































Personal exertion income - a + £3,000 
Notional dividend ” ~~ - se 2,000 
£5,000 


Less concessional deductions: 











Spouse a os a .. £104 
First child .. i ae - 78 ° 
Second child .. ss e% ee 52 
Medical expenses... nin ae 38 
Life assurance premiums .. sa 78 
350 
Notional taxable income “ im - £4,650 
Basic tax on £4,650: 
£4,400 (vide table) .. .. £1,708 6 8 
250 at 152d. in £ -. 158 6 8 
£1,866 13 4 
Property tax on £2,000 — £100 — £1,900: 
£900 at 8d. in £ .. -- £0 0 0 
1,000 at 16d. in £ .. os 6613 4 
96 13 4 
£1,963 6 8 


Rounded up to £1,963 7 0 





N.B.—Under s. 50 (c), concessional deductions are made in the 
first place from income from personal exertion. Therefore, in the 
above example, the whole of the notional dividend of £2,000 less £100 
is subject to the property tax. 

ACTUAL ASSESSMENT AS ISSUED AGAINST TAXPAYER 


Personal exertion income = xe st £3,000 
Less concessional deductions as above .. Pe 350 





£2,650 








Basic tax on £2,650: 











£2,400 (vide table) .. ais by Ha £641 1304 
250 at 112d. in £ ‘a ‘a és 116 13 4 
£758 6 8 
Rounded up to £758 7 0 
Tax against private company under s. 104 on 
undistributed amount of £2,000: 
Notional assessment ; 






£1,963 7 0 
7 


Actual assessment 758 





£1,205 


ee 
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PROOF : 
Additional basic tax—same as first proof .. £1,108 6 8 
Property tax vide notional assessment .. oe 96 13 4 


Undistributed profits tax if s. 105B (2) were 
deleted 7” —_ as - £1,205 0 0 





The correct sum that ought to be paid is £1,205 not £1,220 under 
the Bill as introduced. It matters not whether the private company 
gains or loses a little by the retention of s. 105B (2). That sub-section 
has no proper place in the statute unless it achieves simplicity. As 
it is, it achieves the very opposite, because under the Bill as introduced 
the assessor must make an additional calculation. He must re-assess 
the taxpayer’s actual income on the footing that it is wholly derived 
from property sources. If s. 105B (2) were deleted, the assessor 
would only be required to make the assessment of the notional taxable 
income, i.e. including the undistributed amount (this operation being 
the same whether s. 105B (2) be retained or deleted) and to compare 
the tax so assessed with the actual tax already assessed against the 
shareholder on his actual taxable income. 

It would be folly not to seek for some reason for the draftsman’s 
retention of s. 105B (2) in its amended form. I think it was retained 
because it was believed that by deeming the assessable income to be 
wholly derived from property it would achieve the result of shutting 
out the averaging provisions for the Division 7 assessments. 

I have expressed the opinion in these columns and elsewhere that 
s. 105B (2) did achieve the last-mentioned result, but ever since not 
one of my friends outside the Department has supported me in this 
belief. I have now to announce very bad news for the Department 
and Gunn, and correspondingly good news for at least one private 
company with primary producer shareholders. I have just heard 
unofficially that the Board of Review No. 2 has decided that, notwith- 
standing s. 105B (2), the averaging provisions do apply in the assess- 
ment of tax under Division 7 where the shareholders are primary 
producers. 

Like Jane Austen’s Emma Woodhouse, I am ‘‘never indifferent 
to the credit of doing everything well and attentively, with the real 
good-will of a mind delighted with its own ideas,’’ and, like Emma, 
I have a disposition to think a little too well of myself. Frequently, 
but perhaps not sufficiently so, this disposition receives a severe check 
in the form of an adverse decision by the Board of Review. But 
self-esteem is an incurable defect rather than a remediable disease, 
and it is not long before the chastening effects wear off. I therefore 
take this hurried opportunity of apologizing for another error of 
opinion. 

I do suggest that the Commissioner might also gracefully accept 
defeat anc recommend the deletion of s. 105B (2). The alternative 
course would be to alter the sub-section to provide specifically that 
the averaging provisions shall not apply to the assessments required 
to be made for the purpose of ascertaining the tax under Division 7. 


“ec 


PROFIT-MAKING UNDERTAKING OR SCHEME 


In 1946, the taxpayer (since deceased), who was a builder and 
speculative dealer in land, made a joint purchase with two others of 
a parcel of peri-urban land. The three parties formed X company, 
the main object of which was the acquisition of the land for the 
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establishment of a township thereon and the resale of the land in sub- 
division. In 1947, the taxpayer and the two other shareholders sold 
their shares in X company to another company which owned a con- 
tiguous property. Held, that the profit on the sale of the shares was 
assessable, having arisen from a profit-making venture. (Deceased 
Estate v. C. of T. (Sth. Rhodesia) (1949), 16 S. Af. T.C. 305.) 


LOSS INCURRED IN CARRYING OUT 
PROFIT-MAKING SCHEME 
When loss incurred 


In 1929 the taxpayer company was allotted 599 shares in company 
C., paying therefor £599. Company C., with a paid-up capital of 
£3,000, acquired land which it endeavoured to sell in subdivision. 
Owing to the depression the venture failed, and the property reverted 
to the previous owners. By 1934, C. company’s net assets had been 
reduced to £15. Up to the date of the hearing C. had not been put 
into liquidation. The asset, £599, representing the cost of the shares in 
C. company, was retained in the books of the taxpayer company at 
that figure until, on 17 March 1946, at a directors’ meeting, a resolu- 
tion was passed authorising the writing off of the asset, ‘‘such asset 
having been acquired as part of a profit-making scheme under Clause 
2 (12) of the Memorandum of Association.’’ The taxpayer company, 
which continued to hold the shares at 30 June 1946, claimed a deduc- 
tion under s. 52 of the sum of £599 in calculating its taxable income 
of year ended 30 June 1946. The Commissioner rejected the claim. 
Evidence was given before the Board of Review that it was the tax- 
payer’s intention to sell the shares at a profit before the dividend- 
yielding stage, so as to acquire funds to buy land directly for sub- 
division and sale. Held, (1) (by majority) that the claim that the 
loss was suffered in carrying on or carrying out a profit-making 
scheme should be upheld; (2) (by the Board) that, as the money 
represented by shares in C. company had already been lost by 30 June 
1934, the loss of £599 was not incurred in year ended 30 June 1946, 
and, accordingly, the taxpayer‘s claim was disallowed (C.T.B.R. Ref. 
No. M.64/1948). ‘‘We do not think that the general proposition that 
a purchaser of shares in a company does not suffer loss unless and 
until the company has been put into liquidation could be maintained. 
For example, if it is clear to a shareholder that the company has 
ceased its activities and has lost its capital, the realistic view is that 
the money he invested has been lost. We see no legal or practical 
reason why he should defer recognition of his loss until liquidation, 
which might never take place. Any balance sheet of his affairs would 
wrongly present his financial position if it attributed any value to 
such shares. In such a company, the expense of liquidation might 
never be undertaken, leaving the company to be struck off the register 
by default. It appears that if C. Pty. Ltd. is put into liquidation, the 
proceedings will be little more than a formality. In our opinion, the 
evidence in this case indicates that a real and actual loss of the money 
invested by the taxpayer in these shares has already taken place. 
The remaining question is whether the loss was incurred in the year 
of income ended on 30 June 1946. In urging upon the Board the 
theory that the loss should be regarded as having been incurred in the 
year when the company gave formal recognitiong to it by writing it 
off, Mr. P. confessed that, despite thorough search and consultation 
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with others, he had not been able to find any legal authority bearing 
upon the question. He cited a bad debt as an analogy, and mentioned 
that the policy of creditors might vary. One might retain a debt in 
his books until all possible means of collection had been exhausted, 
while another might write it off as bad upon the first indication. But 
the argument he based upon this does not appear to take the matter 
any further. A debt may be bad, in fact, even if not written off, and 
prove to be good, in fact, even after writing off. Recoveries are not 
unknown, and are specifically dealt with in s. 63 (3) of the Act. And 
if the criterion was merely whether or not the debt was bad, writing 
off according to the varying policies of creditors would not be decisive. 
Section 63 of the Act does not, of course leave the matter in doubt, 
because it requires that a debt must not only be bad, but must have 
been written off in the year of income to be an allowable deduction 
from the assessable income of that year. The real significance of the 
comparison with bad debts is that s. 63 does prescribe that the deduc- 
tion shall be allowed in the year of writing off, while s. 52 omits this 
prescription. The inference is that the loss under the latter section is 
allowable in the year it is incurred, whether or not, and irrespective 
of when, if ever, it is reflected in the accounts of a taxpayer by a 
writing-off.’’ Per the Chairman (Mr. H. H. Trebileo) and Mr. J. A. 
Nimmo. 


WHERE PROFIT-MAKING UNDERTAKING OR SCHEME 
NOT AUTHORISED BY COMPANY’S MEMORANDUM 


In the decision cited above (C.T.B.R. Ref. No. M.64/1948), the 
Board of Review discussed the position where a company carries out 
a profit-making undertaking or scheme which is outside the powers 
contained in its memorandum of association. The Chairman (Mr. 
H. H. Trebileo) and Mr. J. A. Nimmo said: ‘‘If a company does, in 
fact, carry on or carry out an undertaking or scheme, the fact that it 
was outside its power would not relieve any resultant profit from 
inclusion in its assessable income under s. 26 (@). Correspondingly, 
any loss suffered would be an allowable deduction under s. 52.”’ 


SOURCE OF SALARY AND WAGES 


Taxpayer entered into a contract in May 1944 with the United 
States Army Services of Supply to serve as a member of the shore 
marine staff in New Guinea. The contract was entered into in Sydney 
and provided that it should automatically terminate when the tax- 
payer was transferred to permanent shore duty on the mainland of 
Australia. Pursuant to the contract, taxpayer was directed to Milne 
Bay in New Guinea, where he remained, serving on various ships, for 
a period of five months, when he was returned to Sydney and the 
contract came to an end. The contract provided that taxpayer should 
be paid his wages monthly in Australian currency. As permitted by 
the contract, taxpayer allotted to his wife four-fifths of his wages, 
which was paid to her in Sydney, the balance being paid to taxpayer 
in New Guinea. On appeal against the inclusion of the wages so 
earned in his assessable income, held, dismissing the appeal, that the 
wages were income derived from sources in Australia, that being the 
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place where the contract of employment was entered into, and that 
the wages were not exempt under s. 7 as being income derived from 
sources within the Territory of New Guinea. (Hall v. F.C. of T., 
N.S.W. Supreme Court, 22 August 1950.) 

In arriving at the above conclusion, Herron, J., applied Bennett 
v. Marshall (1938), 22 T.C. 73, cited in para. [301] of Commonwealth 
Income Tax Law and Practice, 2nd ed. 


INCOME OF A TRUST ESTATE 
Where no Beneficiary Presently Entitled 


By his will, a testator directed the accumulation of the balance 
of the income of his residuary estate, after payment of an annuity, 
for a period of 20 years. Before the expiration of that period, ¢.e. in 
December 1945, Gavan Duffy, J., answered certain questions raised 
by an originating summons to the effect that the residuary benefici- 
aries were presently entitled to the income of the residuary estate. 
In respect of the net income of the estate for income year ended 
30 June 1945, the trustees were assessed pursuant to s. 99. The trustees 
objected, claiming that the residuary beneficiaries were presently 
entitled in accordance with the Order of Gavan Duffy, J. At the hear- 
ing of the reference, counsel for the taxpayer referred to s. 31 (1) (b) 
of the Victorian Trustee Act 1928, to the said Order, and to Re 
Ricarde-Seaver’s Will Trusts, {1936} 1 All E.R. 580, on which Gavan 
Duffy, J., based his Order. Counsel claimed that s. 31 of the Trustee 
Act had the effect of destroying the direction of accumulation for 20 
years, with the result that the beneficiaries were entitled from year 
to year to the income attributable to their contingent shares as from 
the death of the testator. This view was rejected by the majority of 
the Board of Review No. 2 (Messrs. J. A. Nimmo and R. A. Cotes), 
as it appeared to them to be in direct conflict with the decision of the 
English Court of Appeal in In re Turner’s Will Trusts, |1937] Ch. D. 
15 (where the decision in Re Ricarde-Seaver’s Will Trusts, supra, was 
disapproved), and the decision of Lowe, J., in In re Linton, [1944] 
V.L.R. 118. These decisions establish that, by reason of the penulti- 
mate paragraph of s. 3 of the Trustee Act, s. 31 (1)(b) is negatived 
where a contrary intention is expressed in the trust instrument, and 
that a direction to accumulate amounts to such an intention. The 
majority of the Board said that, however binding the terms of the 
Order of Gavan Duffy, J., may be on the parties to the originating 
summons, it did not bind the Commissioner in any way in the execu- 
tion of his duties under the Income Tax Assessment Act in respect of 
the year under review. Accordingly, the assessment under s. 99 was 
upheld. (C.T.B.R. Ref. No. M.7/1949.) The Chairman (Mr. H. H. 
Trebilco) dissented. He said that whatever may be the general 
position of the law following the decision in Turner’s Will Trusts, 
supra, there was, in this particular case, a decision of the Supreme 
Court of Victoria which, in his opinion, disposed of the matter; 
accordingly, the trustees’ objection should be upheld. 


BETTING WINNINGS OF FULL-TIME EMPLOYEE 


The taxpayer was, during the relevant period, employed as a 
butcher in a retail shop. As the result of a departmental investiga- 
tion, the taxpayer was re-assessed on a ‘‘net assets’’ basis, with the 
result that his personal exertion income was increased by an average 
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of £800 per annum over a period of 12 years. The taxpayer claimed 
that the increase in net worth arose from successful betting transac- 
tions in respect of which he was not liable to taxation. The suggestion 
that the taxpayer had ‘‘milked the till’’ of his employer was ruled 
out as a practical possibility. Evidence, corroborated by police wit- 
nesses, was accepted that the taxpayer was not a bookmaker or a 
bookmaker’s agent. The witness for the Commissioner was unable to 
suggest any source other than punting from which the increase in net 
worth could have come. Held, that the taxpayer had established that 
the said increase arose from successful betting activities; that the 
winnings were not derived from a vocation, and, accordingly, they 
were not assessable under s. 79 of the N.Z. Land and Income Tax Act 
1923. (A. v. C. of T. (N.Z.), Wellington Magistrates’ Court, 30 June 
1950.) ‘‘I come to the conclusion, therefore, that I must adopt as a 
correct expression of the law as it stands in New Zealand the last 
paragraph of the quotation from Baldwin and Gunn set out above, 
viz., ‘There appears to be no case recorded of the ordinary punter, 
whose life is otherwise entirely dissociated from the racecourse, being 
held liable, and it is suggested that in such a case, even if the trans- 
actions extended over a period of years, unless the punter kept clear 
records of his betting transactions and there were other circumstances 
showing his state of mind to be otherwise, the prima facie case would 
be that his winnings are not liable’,’’ per Mr. H. J. Thompson, S.M. 


TAXATION OF COMPANIES AND SHAREHOLDERS 
IN CANADA 


From 1917 to 1948, Dominion tax was levied on Canadian com- 
panies under the Income War Tax Act. From 1949 onwards, com- 
panies are subject to Dominion tax under the Canadian Income Tax 
Act. 


Prior to 1949, the rate of tax on Dominion companies was 30 per 
cent. on their taxable incomes. Shareholders were taxed on their 
dividends without rebate in respect of the prior tax borne by the 
companies. 

Under the new legislation the rates of Dominion tax payable by 
companies are: 10 per cent. on the first $10,000 of taxable income; 
33 per cent. on taxable income in excess of $10,000. 

The taxation paid by the company is now recognized in the assess- 
ment of the shareholder. He is entitled to a tax credit of 10 per cent. 
of the amount of the net dividend received by him. Where the 
marginal rate of tax is less than 10 per cent. of the dividend, the 
credit is limited to the tax otherwise payable by him. 

Expressed in our language, the company rates are 2s. in £ on the 
first $10,000, and 79.2d. on the remainder of the taxable income. 
Where the shareholder’s marginal rate of tax is 2s. in £ or over, he 
receives a tax credit of 2s. in the £ on a sum equal to the dividends 
received by him less allowance applicable thereto. Where the marginal 
rate is less than 2s., credit is given at the marginal rate. 

The previous Canadian legislation contained a mass of Ministerial 
discretions. The new Act has eliminated all but three of these dis- 
eretions. This change in the law will be welcomed by both the 
Canadian administration and the taxpayer. 
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Another change made relates to depreciation, which is now to be 
calculated on the ‘‘diminishing cost’’ basis, in lieu of the ‘‘ prime cost’’ 
basis previously in operation. In recognition of the change, the rates 
of depreciation have been approximately doubled. Provision is also 
made for an adjustment similar to s. 59 of our Act when an entire 
class of depreciated assets is finally disposed of. 


Where single items of a class are disposed of, the proceeds are 
credited against the depreciated value of that class, thus reducing the 
depreciation allowance of subsequent years. This has the great virtue 
of simplicity. If at any time (but normally on final disposal) the 
amount received on disposal should exceed the depreciated value of 
the class, the surplus is brought to account as assessable income. How- 
ever, (as under our s. 59) where the sale price exceeds original cost 
the difference between these two sums is not taxed. Where a class of 
plant is finally disposed of, any balance unrecouped is an allowable 
deduction of the year of disposal. 


Readers will have noticed frequent reports in this journal re- 
cently of the decisions of the Canadian Income Tax Appeal Board 
constituted in 1948 on lines similar to our Board of Review. These 
reports are cited by me as ‘‘(1949) [or (1950)], Can. Tax A.B.C.’’ 
I shall continue to read these reports, and shall publish notes in this 
journal of all decisions likely to be of interest to Australian readers 
as casting light on similar provisions of the Commonwealth Act. At 
the risk of impertinence, I should like to voice the very highest praise 
of the decisions of the Canadian Board. For learning and wisdom, 
expressed with brevity but in limpid sentences, they will match those 
of any tribunal in the British Commonwealth. One member of the 
Board usually gives his decisions in French. I have found additional 
pleasure and profit in reading the decisions in that language. At 
first I was forced to derive considerable assistance from the English 
translations which accompany these judgments. Hitherto, my study 
of French has been concerned with pursuits other than taxation. 


ROYALTIES DERIVED 


For some years prior to 1942, the taxpayer company manufac- 
tured certain toys. In 1942, the Commonwealth Government pro- 
hibited the manufacture of toys, and the taxpayer thereupon engaged 
in the manufacture of clothing. In June 1943, the taxpayer granted 
to Y. Ltd. an exclusive licence to make and sell patterns of certain 
of the toys, subject to a payment of a royalty of 6d. per pattern manu- 
factured and sold by the licensee. The licence was for 12 months 
ending 30 June 1944. During that year the taxpayer received royalty 
payments amounting to £2,122. The licence was not renewed, and 
during the next year ended 30 June 1945 the taxpayer manufactured 
and sold a series of patterns. In its trading account the taxpayer 
debited to its trading account the sum of £4,594, being 6d. per pattern 
sold during the year. The taxpayer claimed that the sum of £2,122 
received in 1943 and the sum of £4,594 debited to trading account in 
1944 were not assessable as they represented the proceeds of a realiza- 
tion by the compagy of part of its goodwill. Held, that both sums 
were assessable. (C:T.B.R. Ref. No. M.20-21/1949. ) 
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LOSS ARISING OUT OF A MORTGAGE DEBT 
PURCHASED BY TAXPAYER 


The taxpayer acquired by purchase a second mortgage and 
claimed a deduction of £5,676 arising out of the sale of the mortgaged 
property. The deduction was claimed under s. 63 (1)(6) on the 
ground that the sum was a bad debt in respect of money lent in the 
ordinary course of the business of the lending of money. Held, the 
sum in question was not deductible. The amount paid by the taxpayer 
to the mortgagee on the purchase by her of the mortgage could not be 
regarded as ‘‘money lent’’ by the taxpayer without unduly straining 
the ordinary and usual meaning of that expression. Moreover, the 
facts of the case (which are stated in Visbord v. F.C. of T. (1943), 
2 A.I.T.R. 389, cited in Commonwealth Income Tax Law and Practice, 
2nd ed., para. [341]) did not support the view that the purchase of 
the mortgage was a transaction of a nature that a money-lender would 
enter into ‘‘in the ordinary course of the business of the lending of 
money.”’ (C.T.B.R. Ref. No. M.18-20/1948.) 


INTEREST CREDITED MONTHLY TO DIRECTOR’S 
DEPOSIT ACCOUNT WITH COMPANY 
When Interest Derived 


The taxpayer, as a director of a certain finance company, had 
the privilege of depositing funds with the company at five per cent. 
interest and of withdrawing these funds and interest at any time. In 
1946 the taxpayer deposited certain sums with the company. By 
agreement with the taxpayer, interest was credited monthly by the 
company. Held, that interest so credited during 1946 was assessable 
income of the taxpayer of that year (Green v. Minister of Nat. Rev. 
(1950), 2 Can. Tax A.B.C. 218). ‘‘Sinee the appellant had agreed 
to the inclusion of the interest owed him by the company on the 
amount standing to his credit at the end of each month, I am of 
opinion that, upon crediting the amount of interest to the appellant’s 
account, the company fulfilled its obligation to pay the appellant the 
interest due, and the appellant received the amount of interest thus 
added to his balance,’’ per Mr. F. Monet, K.C. (Assistant Chairman). 
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